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 ALL APPEARANCES WILL BE BY ZOOM 

For matters where an appearance is required, the parties should appear by Zoom unless told to 

appear by another method. For all other matters, if argument is requested appearances will be 

by Zoom.  

Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 

argument is requested and include specification to be argued. 

Zoom hearing information 

https://contracosta-courts-

ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09 
 

 

 

 

 

 

 

 

 

 

 

 

 

    

1. 9:00 AM CASE NUMBER:  C22-01481 
CASE NAME:  JOHN SCHALLER  VS.  SARA LETICIA SAHAGUN 
HEARING ON MOTION FOR ORDER ENFORCING SUBPOENA & FOR ATTORNEY'S FEES  
FILED BY:  JOHN C. SCHALLER 
*TENTATIVE RULING:* 
 
Continued by court to March 22, 2023 at 9:00 a.m. in Department 57. 
 

 

 
  

    

2. 9:00 AM CASE NUMBER:  C22-01777 
CASE NAME:  JEFFREY LEIDEN  VS.  MEHRASA BAGHERI 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  MEHRASA BAGHERI 
*TENTATIVE RULING:* 
 
Defendant Mehrasa Bagheri’s Demurrer to Plaintiff Jeffrey Lieden’s Complaint, Motion to Strike 

Portions Thereof, and Request for Monetary Sanctions is ruled on as follows: The Demurrer is 

sustained with leave to amend. The Motion to Strike is denied. The request for sanctions is denied.  

Background and Allegations of Complaint 

Plaintiff Jeffrey Leiden filed this action on August 24, 2022. Plaintiff alleges three causes of action for 

violation of the California Fair Employment and Housing Act: wrongful termination, hostile work 

environment harassment, and failure to prevent harassment. Plaintiff alleges he was employed by 

The Albatross Restaurant, owned by Defendant Mehrasa Bagheri, as a server. Plaintiff alleges that 

Defendant terminated his employment because he is gay. Plaintiff alleges Defendant failed to prevent 

other employees from harassing Plaintiff, and Plaintiff obtained a right-to-sue letter from the 

Department of Fair Employment and Housing prior to filing this action. (Complaint ¶¶ 4-7, 11, 13.) 

mailto:Dept9@contracosta.courts.ca.gov
https://contracosta-courts-ca.zoomgov.com/j/1602392251?pwd=WmE4bG5iK0J3WWtTOHpteVBjRlBMQT09
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Defendant now demurs to the second and third cause of action of the complaint, and moves to strike 

Plaintiff’s claim of right to recover punitive damages. Plaintiff has opposed the demurrer but did not 

serve or file an opposition to the motion to strike. (See Def.’s March 3, 2023 Notice of Non-Receipt of 

Opposition.) 

Legal Standards and Statutory Meet and Confer Requirements 

Pursuant to CCP sections 430.10(e) and (f), the party against whom a complaint has been filed may 

demur to the pleading on the grounds that the pleading does not state facts sufficient to constitute a 

cause of action, or that the pleading is uncertain, ambiguous or unintelligible.  

A demurrer assumes the truth of all factual, material allegations properly pled. (Blank v. Kirwan 

(1985) 39 Cal. 3d 311, 318.) Plaintiff's allegations must be accepted as true for the purpose of ruling 

on the demurrer no matter how unlikely or improbable. (Del E. Webb Corp. v. Structural Materials Co. 

(1981) 123 Cal. App. 3d 593, 604.)  

A motion to strike lies where the pleading has irrelevant, false, or improper matter, or has not been 

drawn or filed in conformity with laws. The grounds for moving to strike must appear on the face of 

the pleading or by way of judicial notice. (CCP §§ 436. 437.) 

A party demurring or moving to strike must meet and confer with the party who filed the challenged 

pleading, by telephone or in person, for the purpose of determining if the parties can resolve the 

objections to be raised in the demurrer or motion to strike. Failure to meet and confer is not grounds 

to overrule or sustain a demurrer, or grant or deny a motion to strike. (CCP §§ 430.41, subd. (a)(4); 

435.5, subd. (a)(4).)  

Analysis of Demurrer 

 Meet and Confer 

 Defendant complied with the statutory meet and confer requirements. (Jordan M. Cohen 

Declaration, ¶ 3.)  

Second Cause of Action for Harassment  

The FEHA makes it an unlawful employment practice for an employer to harass an employee because 

of the employee's “sex, gender, gender identity, gender expression, … [or] sexual orientation.” (Gov’t 

Code § 12940, subd. (j)(1).)  

“[T]o prevail, an employee claiming harassment based upon a hostile work environment must 

demonstrate, [inter alia], that the conduct complained of was severe enough or sufficiently pervasive 

to alter the conditions of employment and create a work environment that qualifies as hostile or 

abusive to employees because of their sex." (Ortiz v. Dameron Hospital Assn. (2019) 37 Cal.App.5th 

568, 582 [same].) Thus, "annoying or 'merely offensive' comments in the workplace are not 

actionable." (Lyle v. Warner Brothers Television Productions (2006) 38 Cal.4th 264, 283.) "The 

requirement that the conduct be sufficiently severe or pervasive to create a working environment a 
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reasonable person would find hostile or abusive is a crucial limitation that prevents sexual 

harassment law from being expanded into a 'general civility code.'" (Jones v. Department of 

Corrections & Rehabilitation (2007) 152 Cal.App.4th 1367, 1377.) Thus, although the severity of 

alleged conduct is a highly fact-specific inquiry, courts play an important role in “filter[ing] out 

complaints attacking ‘the ordinary tribulations of the workplace, such as the sporadic use of abusive 

language, gender-related jokes, and occasional teasing.'" (Faragher v. City of Boca Raton (1998) 524 

U.S. 775, 788.) 

Plaintiff’s three-page complaint contains scant facts: Defendant Bagheri owns the Albatross 

Restaurant, Plaintiff worked there as a server, Plaintiff’s job performance was satisfactory, Defendant 

fired Plaintiff because he is gay, Defendant failed to prevent other employees from harassing Plaintiff, 

and Plaintiff obtained a right-to-sue letter from the Department of Fair Employment and Housing. 

(Complaint, ¶¶ 4-7, 11, 13.) The complaint does not recite a single instance of harassing behavior 

based on a protected characteristic. As a result, it does not allege conduct so severe that it created a 

working environment that a reasonable person would consider hostile or abusive.  

The demurrer to the second cause of action is sustained with leave to amend for Plaintiff to attempt 

to plead a cognizable cause of action for harassment. 

Failure to Prevent Harassment  

The FEHA makes it an unlawful employment practice "[f]or an employer . . . to fail to take all 

reasonable steps necessary to prevent discrimination and harassment from occurring." (Gov.C. § 

12940, subd. (k).) 

Harassment or discrimination is an essential foundational predicate of a failure to prevent claim. (See 

Carter v. California Dept. of Veterans Affairs (2006) 38 Cal.4th 914, 925, fn. 4 ["courts have required a 

finding of actual discrimination or harassment under FEHA before a plaintiff may prevail under section 

12940, subdivision (k)"]; see also Featherstone v. Southern California Permanente Medical Group 

(2017) 10 Cal.App.5th 1150, 1166 [“[w]here, as here, a plaintiff cannot establish a claim for 

discrimination, the employer as a matter of law cannot be held responsible for failing to prevent 

same"].)  

At present the complaint fails to allege actionable harassment, and thus cannot allege an actionable 

cause of action for failure to prevent harassment.  

The demurrer to the third cause of action is sustained with leave to amend. 

Analysis of Motion to Strike  

Defendant moves to strike Plaintiff’s claim of right to recover punitive damages. It does not appear 

that Plaintiff filed an opposition to the motion.  

A finding of discrimination under the FEHA is sufficient, standing alone, to support a claim for punitive 

damages. (Lackner v. North (2006) 135 Cal.App.4th 1188, 1212 [holding discrimination claims are 
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“civil rights violations” and intentional torts which support a claim for punitive damages]; Tomaselli v. 

Transamerica Ins. Co. (1994) 25 Cal.App.4th 1269, 1286 [In actions "involving intentionally wrongful 

conduct, the evidence sufficient to establish the tort is usually sufficient to support punitive 

damages."].) 

Plaintiff alleges wrongful termination based on sexual orientation. (Complaint, ¶¶ 4- 5.) An allegation 

of intentional discrimination is sufficient to support the prayer for punitive damages. Thus, although 

unopposed, the motion to strike is denied.  

Request for Attorney Fees as a Sanction for Failing to Meet and Confer 

As noted, a party demurring or moving to strike must meet and confer with the party who filed the 

challenged pleading for the purpose of determining if the parties can resolve the objections to be 

raised in the demurrer or motion to strike. However, failure to meet and confer is not grounds to 

overrule or sustain a demurrer, or grant or deny a motion to strike. (CCP §§ 430.41, subd. (a)(4); 435.5 

subd. (a)(4).) Defendant asks for $3,100 in sanctions for Plaintiff’s failure to respond to meet and 

confer efforts, but there is no authority supporting sanctions for failing to meet and confer under CCP 

section 430.41 or 435.5. 

Defendant also cites to CCP section 128.5, pursuant to which the court may order a party to pay the 

reasonable expenses, including attorney's fees, "incurred by another party as a result of actions or 

tactics, made in bad faith, that are frivolous or solely intended to cause unnecessary delay." (CCP § 

128.5(a).)  

A motion for sanctions under CCP section 128.5 must be made separately from any other motion. 

In addition, the party seeking sanctions must serve the motion on the opposing party without filing or 

presenting it to the court. Service of the motion initiates a 21-day hold or safe harbor period. If the 

offending conduct is corrected during this time, the motion may not be filed. (CCP § 128.5 (f)(1)(B).)  

Defendant did not comply with the procedural requirements of CCP section 128.5, which requires 

denial of the request for sanctions. Even had the Defendant complied, there is insufficient evidence of 

a meritless or frivolous action or tactic pursued in bad faith. Further, it does not appear that attorney 

fees were incurred as the result of a failure to meet and confer. Thus, Defendant’s request for a 

monetary sanction is denied. 

Order 

Based on the foregoing, the demurrer to the second and third causes of action is sustained with leave 

to amend. Plaintiff shall have 30 days from the date of this order in which to file and serve a first 

amended complaint. Defendant shall have 30 days from service of the first amended complaint in 

which to respond, 35 days if served by mail. 

The Court further orders that the parties are required to meet and confer before any demurrer to first 

amended complaint or motion to strike is filed. Any failure to comply may result in an order to show 
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cause why monetary and/or other sanctions should not be imposed. 

 
 

 
  

    

3. 9:00 AM CASE NUMBER:  C22-01777 
CASE NAME:  JEFFREY LEIDEN  VS.  MEHRASA BAGHERI 
HEARING ON MOTION TO STRIKE PORTIONS OF PLAINTIFF'S COMPLAINT  
FILED BY:  MEHRASA BAGHERI 
*TENTATIVE RULING:* 
 
Please see Line 2. 
 

 

  
    

4. 9:00 AM CASE NUMBER:  C22-02470 
CASE NAME:  LISA BAUER  VS.  ECOSYSTEM INTEGRITY MANAGEMENT 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS  
FILED BY:  ECOSYSTEM INTEGRITY MANAGEMENT, LLC 
*TENTATIVE RULING:* 
 
Continued to 4/24/23 at 9:00 a.m. per Stipulation. 
 

 

 
  

    

5. 9:00 AM CASE NUMBER:  L21-05030 
CASE NAME:  AMERICAN EXPRESS NATIONAL BANK  VS.  VANESSA PALMER 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  AMERICAN EXPRESS NATIONAL BANK 
*TENTATIVE RULING:* 
 
Off-calendar.  Notice of settlement filed. 
 

 

 
  

    

6. 9:00 AM CASE NUMBER:  L21-06369 
CASE NAME:  WELLS FARGO BANK  VS.  HILDA BAUTISTA 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  WELLS FARGO BANK, N.A. 
*TENTATIVE RULING:* 
 
The court continues the hearing for the motion until March 27, 2022. 
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7. 9:00 AM CASE NUMBER:  L23-00004 
CASE NAME:  FREDERICK LAMB  VS.  CITY OF BRENTWOOD 
HEARING ON APPEAL FROM THE CITY OF BRENTWOOD ADMINISTRATIVE DECISION  
FILED BY:  FREDERICK LAMB 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

 
  

    

8. 9:00 AM CASE NUMBER:  MSC20-00566 
CASE NAME:  JOHN BENITEZ  VS.  STILLWATER INSURANCE COMPANY 
MOTION TO COMPEL ARBITRATION    
FILED BY:  JOHN BENITEZ 
*TENTATIVE RULING:* 
 
The Court continues the hearing on this matter to March 20, 2023 at 9:00 a.m. in Department 9. 

 
 

 
    

9. 9:00 AM CASE NUMBER:  MSC20-01066 
CASE NAME:  RHODES  VS.  KRBC 
HEARING ON MOTION TO CONTINUE TRIAL AND RELATED PRE-TRIAL DEADLINES  
FILED BY:  DAVID RHODES 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

   

    

10. 9:00 AM CASE NUMBER:  MSC21-02536 
CASE NAME:  BRECKENRIDGE  VS.  TUCKER 
HEARING ON MOTION FOR LEAVE TO FILE A 1st Amended COMPLAINT  
FILED BY:  VONETTA BRECKENRIDGE 
*TENTATIVE RULING:* 
 
The unopposed motion for leave to file a first amended complaint is granted for the reasons stated in 
the motion. 
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11. 9:00 AM CASE NUMBER:  MSL10-06147 
CASE NAME:  UNIFUND CCR PARTNERS  VS.  DAVID CHAN 
HEARING ON MOTION TO VACATE DEFAULT, DEFAULT JUDGMENT, AND RENEWAL OF JUDGMENT 
FILED BY:  DAVID CHAN 
*TENTATIVE RULING:* 
 

A party may address a prayer for relief from a judgment, order, or proceeding to either the court’s 

statutory power or its inherent equitable power. (Code Civ. Proc., § 473; Olivera v. Grace (1942) 19 

Cal.2d 570, 574.) 

A court is without jurisdiction to act under section 473, subdivision (b) when six months have passed 

before a motion for relief is filed. (Puryear v. Stanley (1985) 172 Cal.App.3d 291, 293.) Such is the case 

here. However, a court may grant relief from a judgment or order even after this six-month period 

where there has been extrinsic fraud or mistake. (Orange Empire Nat. Bank v. Kirk (1968) 259 

Cal.App.2d 347, 352-353; McCarthy v. McCarthy (1937) 23 Cal.App.2d 151, 152.) Relief on the basis of 

extrinsic mistake requires a showing of a meritorious case, a satisfactory excuse for not defending the 

action, and diligence in seeking to set aside the dismissal once it is discovered. (Aldrich v. San 

Fernando Valley Lumber Co. (1985) 170 Cal.App.3d 725, 738; see also Rappleyea v. Campbell (1994) 8 

Cal.4th 975, 982 [setting out elements].)  

Alternatively, within a two year period a defendant may obtain relief by showing “lack of notice” of 

the proceedings. (Code Civ. Proc., ., § 473.5)   

Since none those circumstances appear in this case, where a default judgment was filed on February 

14, 2014. 

An additional fact considered by the court, especially as it relates to any extrinsic fraud or mistake, is 

the fact that Defendant in October 2011 sent a note to plaintiff’s counsel about the lawsuit. 

(Schulman Decl., p. 3, lines 11-15, Exhibit 2).   

The motion is denied. 

 
 

 
  

    

12. 9:00 AM CASE NUMBER:  MSL13-03412 
CASE NAME:  CACH, LLC  VS.  DAVID CHAN 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY:  DAVID CHAN  
*TENTATIVE RULING:* 
 
A party may address a prayer for relief from a judgment, order, or proceeding to either the court’s 
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statutory power or its inherent equitable power. (Code Civ. Proc., § 473; Olivera v. Grace (1942) 19 

Cal.2d 570, 574.) 

A court is without jurisdiction to act under section 473, subdivision (b) when six months have passed 

before a motion for relief is filed. (Puryear v. Stanley (1985) 172 Cal.App.3d 291, 293.) Such is the case 

here. However, a court may grant relief from a judgment or order even after this six-month period 

where there has been extrinsic fraud or mistake. (Orange Empire Nat. Bank v. Kirk (1968) 259 

Cal.App.2d 347, 352-353; McCarthy v. McCarthy (1937) 23 Cal.App.2d 151, 152.) Relief on the basis of 

extrinsic mistake requires a showing of a meritorious case, a satisfactory excuse for not defending the 

action, and diligence in seeking to set aside the dismissal once it is discovered. (Aldrich v. San 

Fernando Valley Lumber Co. (1985) 170 Cal.App.3d 725, 738; see also Rappleyea v. Campbell (1994) 8 

Cal.4th 975, 982 [setting out elements].)  

Alternatively, within a two year period a defendant may obtain relief by showing “lack of notice” of 

the proceedings. (Code Civ. Proc., ., § 473.5)   

Since none those circumstances appear in this case, where a default judgment was filed on March 7, 

2014. 

The court also observes that multiple documents were sent to defendant between 2013 and 2016 at 

his address, concerning the lawsuit, as asserted by plaintiff.  (Pl. Memo. Page 5, lines 1-6; see also 

Exhibits A-H). The reply declaration by defendant does not mention, let alone discuss, any of those 

documents.  

Accordingly, the motion is denied. 

 
 

 
  

    

13. 9:00 AM CASE NUMBER:  MSL20-03105 
CASE NAME:  MS SERVICES, LLC  VS.  GUSTAVO LOPEZ 
HEARING ON APPLICATION FOR ORDER TO SHOW CAUSE RE SALE OF DWELLING  
FILED BY:  MS SERVICES LLC  
*TENTATIVE RULING:* 
 
Plaintiff’s application for order of sale is denied without prejudice for failure to comply with the 
statutory requirements of Code of Civil Procedure section 704.750 (a).  
 
It does not appear that a writ of sale was actually levied upon the dwelling. The writ of execution in 
Contra Costa County issued on September 7, 2021 states the following:  ”Notice of sale under this writ 
has not been requested.”(Emphasis supplied.)  For this reason, plaintiff’s application is denied without 
prejudice. 
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14. 9:00 AM CASE NUMBER:  MSL21-00424 
CASE NAME:  JUSTIN LAUGHLIN  VS.  TREVOR TAPSCOTT 
HEARING ON  MOTION TO REVERSE ORDER ON 12-12-22 
FILED BY:  TREVOER TAPSCOTT  
*TENTATIVE RULING:* 
 
Pursuant to Code of Civil Procedure section 1013 (a), “In case of service by mail, the notice or other 
paper shall be deposited in a…mailbox…in a sealed envelope…addressed to the person on whom it is 
to be served, at the office address as last given by that person on any document filed in the caused 
and served on the party making service by mail….” In both a motion to compel and motion to amend 
his answer,  Defendant provided an address of 2930 Domingo Avenue, #117 in Berkeley, California.  
This was his last known address.  Plaintiffs proof of served filed October 28, 2022 indicates that 
service by mail used this address. In his filing on December 12, 2022, Defendant indicated that the 
mailbox is closed, but the store held his mail as a courtesy, and he “picked mail up on 12/12/2022”. 
Apart from the significant overall questions that the court about the jurisdictional propriety of 
Defendant’s latest motion, for these reasons stated above, the Court denies the request to reverse 
the order on December 12, 2022. 
 
Consequently, Defendant’s motion is denied.   
 
A case management conference will take place on April 17, 2023 at 8:30 a.m. in Department 9. 
Plaintiff to notify Defendant via email. 

 
 

 
  

    

15. 9:00 AM CASE NUMBER:  N22-1159 
CASE NAME:  PETITION OF THE MORTGAGE LAW FIRM PLC 
HEARING ON MOTION RE THE DISBURSEMENT OF PROCEEDS TO ANNE HANCOCK  
FILED BY:  ANNE HANCOCK 
*TENTATIVE RULING:* 
 
The court grants the unopposed petition to disburse the proceeds for the reasons state in the 
petition.  
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16. 9:00 AM CASE NUMBER:  N22-1159 
CASE NAME:  PETITION OF THE MORTGAGE LAW FIRM PLC 
HEARING ON MOTION FOR A SETTLEMENT MENTOR [etc.]  
FILED BY:  ANNE HANCOCK 
*TENTATIVE RULING:* 
 
The court grants the unopposed petition to disburse the proceeds for the reasons state in the 
petition. 

   
 

 
  

    

17. 9:00 AM CASE NUMBER:  N22-2180 
CASE NAME:  TROY KING  VS.  CONTRA COSTA COUNTY 
HEARING ON PETITION FOR ORDER RELIEVING PETITION FROM GOV. CODE 945.4  
FILED BY:  PETITIONER 
*TENTATIVE RULING:* 
 
Before the Court is Petitioner Troy King (“Petitioner” or “Lehman”)’s Petition for Order Relieving 

Petitioner From Provisions of Government Code Section 945.4 (“Petition”). The Petition is opposed by 

Respondent Contra Costa County (collectively, “Respondent”). 

For the following reasons, the Petition is denied, without prejudice. 

Brief Factual and Procedural Background 

Respondent alleges that on October 7, 2020 he went to the Pittsburg Dermatology Clinic, because he 

was suffering from a loss of pigment on his face. (Initial Petition at Exhibit 1 [“Troy King’s Complaint 

Attachment”] at p.1.) Christina Berger, NP noted that the discoloration could be from the straps of 

the CPAP machine petitioner was using. (Id.) On March 22, 2021 Petitioner sent a message to Dr. 

Jamal Julian Zaka regarding the swelling to his face when wearing the CPAP mask. (Id.) Petitioner did 

not receive a reply and called Contra Costa’s advice nurse, who told him to visit an urgent care center. 

(Id.) He did so and was prescribed Prednisone, which “helped immediately.” (Id.)  

On April 16, 2021, Petitioner followed up with his primary physician Lance A. Gee, M.D., who 

suggested Petitioner’s age could be the cause of his skin irritation. (Id.) Petitioner complained to Dr. 

Gee of erectile dysfunction as a consequence of his blood pressure medication but was affronted by 

how Dr. Gee phrased a follow up question. (Id.) Allegedly Dr. Gee then also inappropriately opined on 

Petitioner’s relationship status and expressed a moral objection to “prescrib[ing] erectile dysfunction 

medication to people who are not in relationships because [he] feel[s] personally responsible if you 

give someone a S.T.D.” (Id.) 
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Petitioner asked to file a complaint against Dr. Gee, and was told by Dr. Gee that the complaint 

should be filed at the Antioch Health Center Family Medicine. (Id. at pg. 2.) At an undisclosed later 

date, petitioner followed up at an urgent care center for persistent dizziness and fatigue, where a 

battery of tests determined that petitioner was dehydrated. (Id.) 

Pursuant to his Application for Leave to Present a Late Claim (dated March 10, 2022), Petitioner 

discovered in August 2021 that his concerns regarding skin discoloration was Discoid Lupus. (Petition 

Ex. 2 at p.1.) Petitioner included two claim forms with this Application, one that stated the date of 

injury was April 16, 2021 (his appointment with Dr. Gee) and another which stated a date range of 

between October 2020 and March 2021 (for failure to diagnose him with discoid lupus). (Id.) 

Petitioner’s Application was denied by the County Board of Supervisors on April 12, 2022. Petitioner 

filed the instant petition on April 12, 2022. 

Analysis 

Government Code section 946.6(c)(1) requires the trial court to grant a petition for relief from timely 

filing a government claim if (1) the court finds that an application for leave to present a late claim was 

made within a reasonable time, not to exceed one year after accrual of the claim, (2) the application 

was denied or deemed denied, and (3) the failure to present the claim was through mistake, 

inadvertence, surprise, or excusable neglect. (Government Code §946.6(c)(1); see also Ebersol v. 

Cowan (1983) 35 Cal.3d 427, 431-432.) The standard for mistake, inadvertence, surprise, or excusable 

neglect is the same as under Code of Civil Procedure section 473 for relieving a party from a default 

judgment. (Ebersol, supra, 35 Cal.3d at 435.)  

“There must be more than the mere failure to discover a fact; the party seeking relief must establish 

the failure to discover the fact in the exercise of reasonable diligence. [Citation.] The party seeking 

relief based on a claim of mistake must establish he was diligent in investigating and pursuing the 

claim [Citation]…” (Dep't of Water & Power v. Superior Court (2000) 82 Cal.App.4th 1288, 1293.) “In 

deciding whether counsel's error is excusable, this court looks to: (1) the nature of the mistake or 

neglect; and (2) whether counsel was otherwise diligent in investigating and pursuing the 

claim. [Citations.]” (Bettencourt v. Los Rios Community College Dist. (1986) 42 Cal.3d 270, 276.)  

Petitioner has the burden of proving one of the statutory grounds for relief by a preponderance of the 

evidence. (Rodriguez v. County of Los Angeles (1985) 171 Cal.App.3d 171, 175.) Relief on grounds of 

mistake, inadvertence, surprise or excusable neglect is available only on a showing that the claimant’s 

failure to timely present a claim was reasonable when tested by the objective “reasonably prudent 

person” standard. The definition of excusable neglect is defined as “neglect that might have been the 

act or omission of a reasonably prudent person under the same or similar circumstances.” (Ebersol v. 

Cowan (1983) 35 Cal.3d 427, 435.) “[T]he showing required for relief under section 946.6 because of 

mistake, inadvertence, surprise or excusable neglect is the same as required under Code of Civil 

Procedure section 473 for relieving a party from a default judgment.” (Ebersol, supra, 35 Cal.3d at 

435.)  
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If the petitioner meets his burden of showing that the failure to present the claim was through 

mistake, inadvertence, surprise, or excusable neglect then the request should be granted unless the 

government agency can establish prejudice arising from the failure to file a timely claim. (Dep't of 

Water & Power, supra, 82 Cal.App.4th at 1297.) 

The statutory ground upon which Petitioner seeks relief is not entirely clear; he lists them all in his 

Petition, though the heading is limited to excusable neglect. The Petition suggests that King 

mistakenly believed that his complaints with the Antioch Health Center and the Medical Board of 

California tolled the statute of limitations with respect to his claim against Contra Costa County. (See 

Petition at ¶¶ 1, 15.) In Opposition, Respondent argues that this was failure to conduct an adequate 

investigation rather than excusable neglect. (Opposition at 8:17-19.) 

In the absence of any declaration from King demonstrating reasonable diligence to investigate 

whether his claim against Contra Costa County would be tolled during the period his complaints were 

pending before the Antioch Health Center and the Medical Board of California, the Court cannot 

conclude that King has established excusable neglect. As currently pled, the Petition does not 

demonstrate any action or efforts by King between when he filed his complaints with the Health 

Center and the Medical Board and when he presented his Application for Leave to Present a Late 

Claim to Contra Costa County. As a consequence, Petitioner has failed to demonstrate excusable 

neglect. 

The Petition is denied, without prejudice. Petitioner may attempt to correct the deficiencies in this 

Petition and submit additional evidence to support his claim for relief on an amended Petition. 

 
 

 

    
18.   9:00 AM CASE NUMBER:  N23-0194 
CASE NAME:   CLAIM OF MARLOW HAGLER PAULSON 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  HILARY LYNN HAGLER 
*TENTATIVE RULING:* 
 
Appearance required. 
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19. 10:00 AM CASE NUMBER:  L22-02061 
CASE NAME:  DISCOVER BANK  VS.  COURTNEY STIEF 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

 
  

    

20. 10:00 AM CASE NUMBER:  MSL20-03505 
CASE NAME:  CITIBANK  VS.  COURTNEY JONES 
COURT TRIAL HEARING  
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

 
  

    

21. 10:00 AM CASE NUMBER:  MSL21-03037 
CASE NAME:  BANK OF AMERICA  VS.  MONICA HOUGHTAILING 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 

  
    

22. 10:00 AM CASE NUMBER:  L21-05522 
CASE NAME:  BANK OF AMERICA  VS.  LISA BUEGEL 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 
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23. 10:00 AM CASE NUMBER:  L22-01984 
CASE NAME:  CAVALRY SPV I, LLC  VS.  JACQUELINE BENITEZ 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Continued to September 18, 2023 at 10 a.m. in Department 9 per stipulation. 
 

 

 
  

    

24. 10:00 AM CASE NUMBER:  MSL21-03565 
CASE NAME:  CAVALRY SPV I  VS.  RAMIREZ 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 
Continued to September 18, 2023 at 10 a.m. in Department 9 per stipulation. 
 

 

 
  

    

25. 10:00 AM CASE NUMBER:  MSL22-01030 
CASE NAME:  AUTOVEST  VS.  BARRAGAN 
COURT TRIAL HEARING 
*TENTATIVE RULING:* 
 

Parties to appear and be ready for court trial.  A failure to appear may result in the 
imposition of sanctions. 

 
 



 

 

 

 


